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 TERMS AND CONDITIONS OF SALE 

 
Throughout these terms and conditions, we will frequently refer to O&W COMMUNICATIONS as “Seller” and the Customer is referred 
to as “Buyer”. 
 
AUTHORIZATION: The person executing the Agreement (“Agreement”) on behalf of the Buyer of the subject systems, expressly 
warrants and covenants that he/she is the authorized representative of the Owner of the premises and is authorized to enter into this 
Agreement for and on behalf of the Owner or Owner’s Designee and to bind Owner or Owner’s Designee to all terms herein. 
 
The provisions of the General Terms and Conditions apply to all services provided under the Agreement except as indicated otherwise 
in the General Terms and Conditions. This Agreement contains the entire understanding and final expression of Agreement and 
supersedes and replaces any previous agreements, promises or representations between the parties. This Agreement may be amended 
only in a writing signed by both parties. Agreement quote valid for a period of 30 days after receipt. 
 
 
(1) Prime Contract. Any upstream/prime project contracts shall be binding on Seller only to the extent such requirements are applicable to 

Seller’s scope of work and provided that copies of these documents have been delivered to Seller, and Seller has confirmed in writing its 
receipt of such documents and acceptance of the obligations of such applicable documents. In the event of any conflict between the 
Agreement and any relevant upstream/prime contracts, the Agreement shall control. 
 

(2) AGREEMENT AND LIMITATIONS. This document sets forth the terms and conditions of any sale by Seller of the specified product, 
equipment or services indicated on the reverse side hereof or attachment and is expressly made conditional on the assent of Buyer 
(hereinafter “Buyer”) to these Standard Terms and Conditions. Buyer’s acceptance of any part of the product, equipment or services sold 
or Buyer’s instructions to Seller to begin work or to ship any product or equipment after receipt of these Standards Terms and Conditions 
shall constitute such assent, and a waiver of all terms and conditions in its purchase order or similar document which are different from or 
additional to those set forth herein. Additional or different terms and conditions made by Buyer, including, but not limited to, any purchase 
orders or acknowledgements issued by Buyer, are expressly rejected by Seller and shall not be binding upon Seller unless specifically 
accepted in writing by Seller. References to “products” or “equipment” herein shall mean the product and equipment to be furnished by 
Seller as identified on the applicable Seller Quotation. These Standard Terms and Conditions may be modified or rescinded only by a writing 
signed by authorized representatives of both Seller and Buyer. 

 
(3) SCOPE OF WORK.  Unless specifically noted in the statement of the scope of work or services undertaken by Seller under this agreement, 

Seller’s obligations under this agreement expressly exclude any work or service of any nature associated or connected with the identification, 
abatement, clean up, control, removal, or disposal of environment Hazards or dangerous substances, to include but not be limited to 
asbestos or PCBs, discovered in or on the premises.  Any language or provision of the agreement elsewhere contained which may authorize 
or empower the Purchaser to change, modify, or alter the scope of work or services to be performed by Seller shall not operate to compel 
Seller to perform any work relating to Hazards without Seller’s express written consent. 

 
(4) TERMINATION OR MODIFICATION. Accepted orders may by cancelled or modified by Buyer only with Seller's express written consent. If 

cancellation or modification is allowed, Buyer agrees to pay to Seller all expenses incurred and damage sustained by Seller on account of 
such cancellation or modification, plus a reasonable profit. 

 
(5) Payment. Amounts are due upon receipt of the invoice and shall be paid by Customer within thirty (30) days. Invoicing disputes must be 

identified in writing within twenty-one (21) days of the invoice date. Payments of any disputed amounts are due and payable upon resolution. 
All other amounts remain due within thirty (30) days. Work performed on a time and material basis shall be at Seller then-prevailing rate for 
material, labor, and related items, in effect at the time supplied under this Agreement. Seller shall invoice Customer for progress payments 
to 100% percent based upon equipment delivered or stored, and services performed. In the event project duration exceeds one month, 
Seller reserves the right to submit partial invoices for progress payments for work completed at the project site. Customer agrees to pay 
any progress invoices in accordance with the payment terms set forth herein. Customer’s failure to make payment when due is a material 
breach of this Agreement and will give Seller, without prejudice to any other right or remedy, the right to (a) stop performing any Services 
and/or withhold further deliveries of Equipment and other materials; terminate or suspend any unpaid software licenses; and/or terminate 
this Agreement; and (b) charge Customer interest on the amounts unpaid at a rate equal to the lesser of 1.5% per month or the maximum 
rate permitted under applicable law, until payment is made in full. Customer agrees to pay all of Seller reasonable collection costs, including 
legal fees and expenses. Customer agrees to pay a deposit equal to 30% of the project sell price (pre-tax) prior to Seller providing any labor 
or materials on the project. 
 
Seller may invoice Purchaser monthly for all materials delivered to the job site or to an off-site storage facility and for all work performed on-
site and off-site.  Purchaser shall pay Seller at the time purchaser signs this agreement an advance payment equal to 30% of the contract 
price (mobilization) and purchaser agrees to pay Seller additional amounts invoiced upon receipt of the invoice. Waivers of lien will be 
furnished upon request, as the work progresses; to the extent payments are received.  

 
(6) TAXES. All prices exclude state and local use, sales or similar taxes. Such taxes, if applicable, will appear as separate items on the invoice 

unless Buyer provides a tax exemption certificate that is acceptable to taxing authorities. 
 
(7) DELIVERY. The delivery date(s) provided by Seller for the product and equipment is only an estimate and is based upon prompt receipt of 

all necessary information from Buyer. The delivery date(s) is subject to and shall be extended by delays caused by strikes, fires, accidents, 
shortages of labor or materials, embargoes, or delays in transportation, compliance with government agency or official requests, or any 
other similar or dissimilar cause beyond the reasonable control of Seller. FAILURE TO DELIVER WITHIN THE TIME ESTIMATED SHALL 
NOT BE A MATERIAL BREACH OF CONTRACT ON SELLER'S PART. If Buyer causes Seller to delay shipment or completion of the 
product or equipment, Seller shall be entitled to any and all extra cost and expenses resulting from such delay. 

 
(8) LIMITED WARRANTY. Seller warrants that the product and equipment furnished by Seller under this Agreement will be of good quality and 

that the services provided by Seller will be provided in a good and workmanlike manner. If Seller installs or furnishes product or equipment 
under this Agreement, and such product or equipment, or any part thereof, is covered by a manufacturer’s warranty, Seller will transfer the 
benefits of that manufacturer’s warranty to Buyer. This warranty does not cover failures caused in whole or in part by (i) improper installation 
or maintenance performed by anyone other than Seller; (ii) improper use or application; (iii) corrosion; (iv) normal deterioration; (v) operation 



  

O&W Communications LLC Phone:  (920)-457-8640 
2040 North Avenue Fax:  (920)-457-8645 
Sheboygan, WI 53083 www.owcommunications.com
 2 

 
 

beyond rated capacity, (vi) the use of replacement parts or lubricants which do not meet or exceed Seller’s specifications, or (vii) if Seller’s 
serial numbers or warranty date decals have been removed or altered. To qualify for warranty consideration for products or equipment, at 
the earlier of the Buyer’s discovery of the defect or the time at which the Buyer should have discovered the defect; Buyer must immediately 
notify Seller in writing for instructions on warranty procedures. Seller's sole obligation for defective services shall be to repair or to replace 
defective parts or to properly redo defective services. All replaced equipment becomes Seller’s property. THIS WARRANTY IS EXCLUSIVE 
AND IN LIEU OF ALL OTHER EXPRESS OR IMPLIED WARRANTIES INCLUDING WITHOUT LIMITATION ANY WARRANTY OF 
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE WHICH ARE HEREBY DISCLAIMED. THESE WARRANTIES ARE 
IN LIEU OF ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, INCLUDING BUT NOT LIMITED TO THOSE OF MERCHANTABILITY 
AND FITNESS FOR A PARTICULAR PURPOSE. 
 

(9) Indemnity. Seller agrees to indemnify Customer for all damages, losses and expenses with respect to any third-party claims against the 
Customer for personal injury, including death, or tangible property damage, but only for the proportion of damages, losses and expenses 
caused to the extent of the negligent acts or willful misconduct of Seller in fulfilling its obligations under this Agreement. In the event Seller 
is obligated to indemnify Customer as set forth above, Seller has the right but not the obligation to defend Customer against third-party 
claims. In the event that Seller elects to undertake such defense, then Seller shall have exclusive control over the defense. 

 
(10) Liability Limitation.  TO THE FULLEST EXTENT NOT PROHIBITED BY APPLICABLE LAW, IN NO EVENT SHALL SELLER OR ITS 

AFFILIATES BE LIABLE FOR ANY DAMAGES RELATING TO THE AGREEMENT OR THE SERVICES CONTEMPLATED THEREBY 
IN ANY AMOUNT EXCEEDING THE FACE PRICE OF THE AGREEMENT, REGARDLESS OF THE CAUSE AND WHETHER ARISING 
IN CONTRACT, TORT (INCLUDING NEGLIGENCE) OR OTHERWISE.   

 
(11) Waiver of Consequential Damages. IN NO EVENT, WHETHER IN CONTRACT, TORT OR OTHERWISE (INCLUDING BREACH OF 

WARRANTY, NEGLIGENCE, PRODUCT LIABILITY AND STRICT LIABILITY IN TORT), WILL SELLER AND ITS AFFILIATES AND 
THEIR RESPECTIVE PERSONNEL, SUPPLIERS AND VENDORS BE LIABLE TO CUSTOMER  (DIRECTLY OR INDIRECTLY) UNDER 
ANY CAUSE OF ACTION OR THEORY OF LIABILITY ARISING FROM, RELATING TO, OR IN CONNECTION WITH THIS 
AGREEMENT, EVEN IF ADVISED OF THE POSSIBILITY OF SUCH DAMAGES, FOR ANY: (A) SPECIAL, INCIDENTAL, 
CONSEQUENTIAL, PUNITIVE, OR INDIRECT DAMAGES; (B) LOST PROFITS, REVENUES, DATA, CUSTOMER OPPORTUNITIES, 
BUSINESS, ANTICIPATED SAVINGS, OR GOODWILL; (C) BUSINESS INTERRUPTION; OR (D) DATA LOSS OR OTHER LOSSES 
ARISING FROM VIRUSES, RANSOMWARE, CYBERATTACKS OR FAILURES OR INTERRUPTIONS TO NETWORK SYSTEMS. 

 
(12) Force Majeure. Seller shall not be liable, nor in breach or default of its obligations under this Agreement, for delays, interruption, failure to 

perform under this Agreement, caused, in whole or in part, directly or indirectly, by a Force Majeure Event. A “Force Majeure Event” is an 
event beyond the reasonable control of Seller, foreseeable or unforeseeable, including, without limitation, acts of God, severe weather, 
declared or undeclared natural disasters, acts or omissions of any governmental authority including change in applicable law, epidemics, 
pandemics, disease, viruses, quarantines or other public health risks and/or responses, strikes, lock-outs, labor shortages or disputes, an 
increase of 5% or more in tariffs, fires, explosions or other casualties, thefts, vandalism, civil disturbances, riots, war, terrorism, power 
outages, interruptions or degradations in telecommunications, computer, network, or electronic communications systems, data breach, 
cyber-attacks, ransomware, unavailability or shortage of parts, materials, supplies, or transportation. If Seller performance is delayed, 
impacted, or prevented by a Force Majeure Event or, its continued effects, Seller shall be excused from performance under the Agreement. 
If Seller is delayed in achieving any scheduled milestones due to a Force Majeure Event, Seller will be entitled to extend such milestones 
by the amount of time Seller was delayed as a result of such event, plus additional time to overcome the effect of the delay.  

 
(13) MISCELLEANEOUS 

a. CHANGES OF CONSTRUCTION AND DESIGN: Seller reserves the right to change or revise the construction and design of the 
products or equipment purchased by Buyer, without liability or obligation to incorporate such changes to products or equipment 
ordered by Buyer unless specifically agreed upon in writing reasonably in advance of the delivery date for such products or equipment. 
Buyer agrees to bear the expense of meeting any changes or modifications in local code requirements which become effective after 
Seller has accepted Buyer’s order. 

b. CHARACTER OF PRODUCT AND SECURITY INTEREST: The goods delivered by Seller under the terms of the Agreement shall 
remain personal property and retain its character as such no matter in what manner affixed or attached to any structure or property. 
Buyer grants Seller a security interest in said goods, any replacement parts and any proceeds thereof until all sums due Seller have 
been paid to it in cash. This security interest shall secure all indebtedness or obligations of whatsoever nature now or hereafter owing 
Buyer to Seller. Buyer shall pay all expenses of any nature whatsoever incurred by Seller in connection with said security interest. 

c. INSURANCE: Buyer agrees to insure the goods delivered under the Agreement in an amount at least equal to the purchase price 
against loss or damage from fire, wind, water or other causes. The insurance policies are to be made payable to Seller and Buyer in 
accordance with their respective interests, and when issued are to be delivered to Seller and held by it. Failure to take out and maintain 
such insurance shall entitle Seller to declare the entire purchase price to be immediately due and payable and shall also entitle Seller 
to recover possession of said goods. 

d. ASSIGNMENT: Buyer shall not assign this Agreement, or any rights or obligations herein, without the prior written consent of Seller 
Communications. Buyer shall also provide Seller thirty (30) days written notice in the event that it changes its property manager, billing 
address or site contact set forth in this Agreement. 

 
(14) GOVERNING LAW. The formation and performance of the Agreement shall be governed by the laws of the State of Wisconsin, U.S.A. Any 

action for breach of the Agreement or any covenant or warranty must be commenced within one year after the cause of action has accrued 
unless such provision is not permitted by applicable law. 
 

(15) DISPUTE RESOLUTION. Seller shall have the sole and exclusive right to determine whether any dispute, controversy or claim arising out 
of or relating to this Agreement, or the breach thereof, shall be submitted to a court of law or arbitrated. 


